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THE CHAIRPERSON: We're here

this:morning for technical meeting on Docket

.03-01-02, Petition of Gemini Networks

Connecticut, Incorporated for Declaratory

Ruling Regarding Southern New England

Telephone Company's Unbundled Network-

. Elements.

I'm Commissioner Jack

:Goldberg.. I'll'bé'running the technical
meeting today. Can I have appearances?
. MS. GARBER: Peggy Garber and

"Keith Krom for SNET.

THE CHAIRPERSON: Further? -
MR. WRIGHT: John Wright on
behalf of the Attorney General, good'morning,.

Commissioner.

MR. VALLEE: William Vallee

" for the Office of Consumer Counsel.

MS. JANELLE: Jennifer Janelle
from Murtha Cullina for Gemini Networks, and
I have Richard Rowlenson, who is in-house
counsel for Gemini, with ﬁe today.

THE CHAIRPERSON: PFurther

appearances?.

Okay.- " What we are going to do

CUNNINGHAM SERVICES
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‘iSIWe will start with-Gemini. I'11 tell you

guys, that I've not been very happy with the
conduct of this proceeding. We need to put
together a record. We don't have a very good

record. ‘In‘fact;‘the record in this

proceeding stinks. Both Gemini and SNET are

jointly responsible for that. We are more
trying to prevent>each.other from getting ﬁhé

information that each other needs and_really

_that I need, this Departmentbneeds.

The record isn't there, we

will have to look at other optioné. All

options are on the table, and I'm willing to
consider all éptiohshibut I need this-‘
information, and I want it, and I eipect to
get it. I want the stonewalling to stop, and
theré will be consequences if it doesn't. .

We have, I believe, a couple

of outstanding'motions, motion 6, which is

SNET's motion, I believe, to require more:
information;. I would deny that motion other»
than TEL-4, the necessary.and impair. I want
Gemini to provide much more information, I
want it to be Specifié, I expect it to be,

and you'll hear from me if it isn't.

CUNNINGHAM SERVICES
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‘MS. JANELLE: Commissioner,
with respect to that, we'd like to file that
by way of brief, and we are willing to do it -

now, if you like. We can have it in by the:

énd of‘the_weék, bﬁt:wegjust don't feel that

our witnesses should be subject to testifying

about a‘legalxstandard.‘ That's been oﬁr

position in this.

So if the Commission wants
that information, we are more than happy to
provide it,‘andiwé will provide it now as

opposed to in the course of the normal

"briefing schedule.

THE CHAIRPERSON: That's not

allowable. That's not what I want. I need a
recordf -A brief does not provide me a record
I need. I need a witness to testify..

MS. JANELLE: Té the legal
Standaid of necessary and impair? _

THE CHAIRPERSON:. It;s hot
just the legal standard, it's the entire
quéstion that's involved.

MS. JANELLE: - Okay,
Commiséioner, that's fine.

THE CHAIRPERSON: The second

CUNNINGHAM SERVICES.
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‘motion is -- we have another motion that's

_outstanding; is that 77?

" MS. GARBER: Yes.

THE CHAIRPERSON: For? .

MS . GARBER:- For a more
definite statémént from Gemini as to the
SPécific telécommunication servicéé that they
éoﬁfend they cannot pro?ide unless we provide
thé UNEs_aﬁd how they would spécifically be

impaired. We are not asking that they tell

‘us their entire business plan. We are just

saying, you know, if there is at least one

telecommunication service that you claim you

can't provide without these UNEs, please

identify them.

THE CHAIRPERSON: Okay, I

recall that. You have two sentences you want

to-tell me before I rule on this?

MS. JANELLE: I would think

‘that that goes along with the necessary and

impair ruling‘that you just made,
Commissioner, and that would be incorporated
in our other filing.

THE CHAIRPERSON: Okay,

‘because I am moving fast, so it does. You
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understand what I want you to provide?
MS. JANELLE: Yes,
Commissioner, we do.

THE CHAIRPERSON: Now please

‘proceed with what you want to-say to me, to
this Départment. 'DQ you have'something you

~need to say?

MS. JANELLE: . We did not
prepafe anything because.in<speaking wifh,thé
case coordinaﬁo:,_we were not sure where the.
Départmentvwas going With phis techniCal | |
meeting. Thé'only statement we'd iike to
makeuis that we feel that we've been
forthright. I don't think there is realiy'
anyone in the room that can claim that they
don't know whét We are seeking.

We are seeking use of the

co-axial portion of the HFC network that

still exists in addition to one small part of

fiber on the end of that, and the constant
claims from SNET that they don't knowvwhat we
are asking for, we are sort of bewildered.

We will_put it in whateve: terminology ihat
they want it put in, if they_iét us know what

that terminology 4is.
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If the Department is confused

" as to what we are seeking, we apologize, and

pléase-let us know, but we are sort of

bewildered at the claims that people don't

understandVWhat we want here.

. THE CHAIRPERSON: Attorney

'MS. GARBER: We understand

that they want the entire co-axial network.

The problem is that it's our belief that

under the state law, which is required to

comply with the Federal Act, that we have to '
know specifi¢ally‘Qhat'unbundled element,
where does it start, where does it end, and
Qhat'ﬁelecommunication sefvice are you

contending you can't provide without that.

element because théy have to demonstrate the

impairment, and unless we have facts, we
can't put a defense on. That's all we've
béen sayihg. |

| THE CHAIRPERSON: Attorney
Vallee, wanﬁ Eo throw your two cents in?

MR. VALLEE: My two cents,

Commissioner, is the OCC certainly concurs

with the Department's analysis, discovery to
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date has been‘inqompletefprobably on_both‘

- sides. We urge the Department to continue to

. insist-that ﬁhg-parties comply.

It sounds as though there is
an allegation'bouncing around the room about

a chicken and an egg or a Catch-22 that,

"well, 1if they don't’tell‘us'what'theY‘wani,

then we can't tell'them,.all this kind of

thing. ~IE-seems't6 me thaﬁ'it is doable, and
I think we need to hold thém‘to‘it.
| | . THE CHAIRPERSON: How is it.
doable? ~What wbuld you recomﬁend?
| MR.‘VALLEE; ‘Well, I think the
DepértMent is doing whét it is, call them in
and just say do it. You have the motion 6

and 7, which the Deépartment has now ruled

'upon.' I would suggest a strict timetable and

we see whét we get, and if'we need another .
meeting to keep-thevfeet to the fire, theh_
that's what we do. There isn't a whole 1lot

else you can do. The Department doesn't have

‘the information, the 0CC doesn't themselves

éither, so we can't come up with this .

" information on either side, so I think the

best you can do is use your authority which I
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do think is granted to the Department under

state law to make this ail_happen.

THE CHAIRPERSON: Attorney
Wright. |

MR . WRIGHT: I don't have any

~additional comments to that. . We try not to

involve ourselves in discovery disputes améng
the parties. I think the Commission itself
is correct that the discovery has so far not

been hélpful for the Department, and rulings

so far have been a?propriaté, and we support .

" that.

THE CHAIRPERSON: Thank you.
My impression ié both sides feel that they
have such a stroﬁg case that they{don’t need
aﬁy showing, and that they are just going to
win this. I‘don'tvknpw who is going to win

this, but I do know that neither side has

provided the evidence so far. I don't have a
'fecord here, and I want a record.A I will
continue to hold your feet to the fire. We

will have as many of these as we need,‘and
there are other options that I'm studying to
see if we need to proceéd in that manner.

Right now this is the path we are going
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along. We will try to stay on it.

is there‘anything else anyone

‘wants- to say? -

MS. JANELLE: Commissioner, if

we just may, on February 18th, we filed a
,list, and we broke that network down into

what we  thought was a piéce-by-piece

analysis, and what I'm hearing today,

-although Mr. Pescosolido is shaking his head,

what I'm hearing today is that that's not

sufficient, and I guess'we are still standing

"here saying, we .are not sure what -- how much

farther we are supposed to break that network
down. We are atva‘ldssland I apologize,
but --

THE CHAIRPERSON: What

"happened to your arm?

MS. JANELLE: For the record,

I broke my wrist in an incredibly stupid

way. I fell off a step stool.

THE CHAIRPERSON:
Mr. Pescosolido.

MR. PESCOSOLIDO: Thank you,
Comﬁissioner, I do. Picking up on Attorney

Janelle's statement, I want to ask the
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company .if they could.expand'on -~ I'm sure

they've looked at the list =-- what more

information they need to help the company

Gemini develop their requést.

MS. GARBER: The only

information we need to know is if they want
‘each one of those individually or if there

are some of those that have to be combined

before they are usable. It goes to, so that
we can figure out if it's technically -
feaéible, whether access can be granted at .

the beginning or the end of whatever

éompqneﬁt they are telling us that they

want.
MR. PESCOSOLIDO: Is that.
something Gemini can address?

MS. JANELLE: Again, I believe

. that we addressed that. OQur position is that

the elements are -- that list'of elements is

‘already combined into one network, . and we

don't want it ripped apart and recombined.

‘We want it in the form that it's in. That's

the broken down list of each and every

element, and we want them combined as they

currently exist. We don't want them

CUNNINGHAM SERVICES
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arbitrarily deconstructed and reconstructed

in the network. We'd like to use.it as it is
in its currently combined form. That's, I
think, where the breakdown is. That's where

~we don't understand, what more can we say.

MS. GARBER: As we've already

stated, there is no network, and those

compohenﬁs’in; let's say, one block may exiét
in a'combihed'form; hqwevef; in ‘the next
block, part of those componeﬁts may have beén
rémQVéd.

"So if what you are téliing me
is the only nétwork.element YOu'arg
ihteréstéd in begins at the tép of that list
and ends at the bottom of that lisﬁ, it's a
single network elément, and that's where you
are gpihg.tO'put your case on, then I'm

fine. I just need to know how many discrete

elements we are talking about.

MS. JANELLE: Commissioner, I
believe therein lies the préblem because |

we've been asking for an inventory of what's

there. We want whatever is there. We don't
know what has been removed. We don't know
whaﬁ has been taken down. We don't know what
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exists in what form where.
We know that at some point in

calendar year 2000, a complete network

. existed, and we know that we've been told
that some pieces have been taken down, but we

do not know what pieces:have béen_taken

down. We don't know what still exists, and

what we are being told is you have to tell us

what you, precisely what you want in which

locations so that we -- you know, if it
doesn't eXiét, then'obviously you can't have
‘Well,‘tell us what exists. We
want the whole 'list of what exists .in
Whatever form it is, and if we can get our
hands on that list of_what‘éxists, we will
feed it back to you, every singlerne of
those elements that is out there. .Thatvis
what we want.

If there are pieces missing

and the network doesn't support end-to-end

" connectivity with respect to those missing

pieces, we will supply the missing pieces.

We will reconstruct it, we will make it

"work. We aré‘willing to do that, but we

CUNNINGHAM SERVICES.




I

10

11
12
13

14

15

16

17

18

19
20

21 -

22
23
24

25

DOCKET NO. 03-01-02 - 04/08/02 ,
T 16

dQnFﬁ khow:what's out there; We:can't get an
inventory. We can't get a biuepriﬁt. We
can't get a list of_whét's beén taken down,
and'wé are béing told_you.tell us what's out
there. Short oﬁ sending‘engineers out and A

running the entire system, we have no idea

what's out there.

Those .are the elements that we
believe were in the entire network to begin-

with. If any portiqné of those have been

I taken down, we don't know about it, but we

want whatever is out there.
Mé. GARBER:-»Coﬁmissioner, if
I may.
| THE,CHAIRPERSON:» Go ahead.
MS.‘GARBER: This case deals
with netwérk elements. It doesn't deal with
a network, and every time ;hat they ask for
an inventof?, what - they are asking for is an
inventofy of the end-to-emd network, or
whatever the network was. That's irrelevant
to what they need. . What individual elements

they need, if they exist in the facilities

that are still there, what they need to

provide the telecommunication services they
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‘want to-pfovide,'we can tell them, as a -

Qeneia17matter,-that these components were
uséd to build thé network, and they.méy or
may not exist in any portion of those 22
cities. .Butito'determine what elements they
néed,xthey do not.need an inventory of

everything that's out there on every street

in every city.

MS. JANELLE: _oﬁr response
wéuld,be then if they are there, we want
them. Iﬁﬁs as'simble'aé'that. To say that,
you know, do you want .end to ehd froﬁ top to
botfom, if we say yes; the response is'going

to be, well, that doesﬁﬁt exist over here so

that doesn't count, you can't have it. If

it's there, we want it, and if it's missing

and it doesn't support the network, we will

replace it, and I don't know how much clearer
we>can be on this. | » .

THE CHAIﬁPERSON: Okavy. I
think you both made your positions as muddy
as you have before. We will deal with that.
Thaﬁk you. Thank you for now.

MS. JANELLE: We have one more

CUNNINGHAM SERVICES
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THE CHAIRPERSON: Okay.
MS. JANELLE: That is that the

Department granted our motion to 1lift the

protective orders on the material because

agtually we are hoping to gérner the ..

inforhation’that everyquy,iSlSeekingﬁ‘ We've

. been trying to compile. a list and just submit

it ourselves, and I'd just like clarification

on what the procedure is going to be on that
‘material. Should we send our people down to-

-90‘thrdugh the Department'é files and they

will be releaséd to us? 1Is SNET going to
providé that information in a public fbrum to
us? We are just a little confused on the |
procedure. |

' MS. GARBER: -Ekcuée me,;that
was nét:the ruling of the'Commission..'Thé
Commissioner said that they would consideXx
those.dockets, but that the protective ordexrs
would stay in place. Now, if there are
particular documents in those dockets that

you can identify, we will be glad to take -a

look at them to determine whether they.still

contain proprietary information, but I didn't

read the order as lifting the protective
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orders .. _

| MR. PESCOSOLIDO: I thought we
said that the ofdér that waé iﬁvplace in this
proceeding would take precedeﬁce over the

cher dockets. I thought that's -what our

MS. GARBER: Excuse me, I

"didn't follow that.

MR. -PESCOSOLIDO: I thought

‘that the protective order in this proceeding

took place -- tbok:effgct'éver‘the.other
dockets. I thought that'S'what we said. I'm
going .to have tovgo back and take a look at
it. |

| MS. JANELLE: I have it right
hére.-.it says, "The Department will granﬁ
Geﬁini's requests and wiil also iequire ény
materials needed in protection wili.be

covered by the protective order previously

‘approved in this proceeding."

My understanding is either way

- we are now entitled to copies of them.

Correct?
MR. PESCOSOLIDO: Right.

MS. GARBER: That was subject
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to thé same protection and mény of those were
under the highest level of protection and

were only provided to the Commission and the 

'0CC orxr the AG. 'S80 to the extent they were

subject to that. protection, that;s my.
underétanding that:Wés to remain in place.
| 'MR. PESCOSOLIDO: Right.
MS. GARBER: 'And,'ms. Janelle,
fou and I-have‘talked once before, if she can

identify any document. in those files that she

'believes_shoula no longer, you know, that

they need or they no longer rneed to be

protected, we will be glad to talk to her

‘about that, or if there is a fact that they

think they can prove by that dbcument, maybe

we can reach a stipulation and we don't have
to put all kinds of documents in here. We
will be glad to work either 6n a stipulation
or to see whether or npot the documents no
longer need the highest level of protection.
MR. VALLEE: The érgument has
been also raised that if the equipment is,
the infrastructure is derelict at this point,
it's just essentially being ripped down as

it's encountered, then why would it need to
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’continue to be protected?

MS. GARBER: - That's why we say

on a ddcument—by—document basis we are glad

to consider those. But as you know, those

“dockets dealt with,xyoﬁ khow, basically rate

case, cost of service studies. There is all

"kinds of information in there that is still

reievantland still should be protected from

'SNET, the telephone company's.point,of view.

‘There may, however, be documents in there

that dealt only with the HFC network that
would no ionger_need to'be'protectéd; and we
will be gladnﬁo’work on that.

' MS. JANELLE: And our reguest
was specifically limited to only the
HFC—reléted documents. We are not‘interested
-- we are not trying to get the whole docket.
Our requeét was specifically limited to- the
HFC dockets. .The problem is that these were
the dockets that were identified by the
Department in its regquests, so they are
obviously relevant, and some of them are so
old they are no longer available on the web.
We doh't have copies Qf them.

I can't ~-- again, she 1is
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asking.that_I‘identify»the'dockets that I

want --_ the documents that I want. I haven't

seen the documents, and I can't see the
documents,. so how‘can I identify them? Sort

of . the chlcken and the egg problem that we

are encounterlng here. That's why I m

curlous as to are there 901ng to be verSIOns

‘provided to us of what we are now entltled to

get or how 1s it g01og to work?

- MS. GARBER: _Aeii previously
offered;'we can make a list of the protected
documents, ‘and you can 1dent1fy which of
those documents vou believe may betrelevant,
and then we can go from there. Just by the
names of many of the documents, you are going
to see that they have absolutely no
relevance.

THE CHAIRPERSON: Why don't '
you prepare that 1list initially and get it to
both of us and to all the parties, and then
we will'examiﬁe it too, and we will decide,
make an independent evaluation.

MS. GARBER: Okay.

MR. PESCOSOLIDO: So I'm

clear, you are only interested in anything
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pertaining to HFC? '
MS. JANELLE: That's all that
we are interested in.

MS. GARBER: Just so I

understand, do you want us to go through them

and only idéntify the documents that we
beiiéve are re;ated-to HRC,_orldo you'waht us
to provide a list of-ail the'documenﬁs that
Were proprietary? |

THE CHAIRPERSON: Supply all

the documents that are proprietary, and we

will make an évaluation'on-our own.
| MS. GARBER: Thank you.
' MS. JANELLE: Thank you,
Commissioner. '
THE CHAIRPERSON: We will get
Eack to everybody. | | '

MS. GARBER: Commissioner, as

“far as the briefing schedule that's just.off

on the reply at this point in time?

THE CHAIRPERSON: Actually,
I'm not sure what the schedule is at this
moment . Hold on one second.

MS. GARBER: The reply briefs

were originally due today, and I believe that
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‘was going to be one of the issues that we'd

THE CHAIRPERSON: . I'1ll be

hohest, I'm not sure how useful the reply

briefs will be based on the commentary we

recéived.up until now, so I will put that off

ana §et,back to everybody with thé néw
schedule.

MS. JANELLE: - Commissioner,
Mr. Rowlenson just pointed outtto me that

there was one more outstanding motion to be

‘ruled on, and I believe that was motion

number 8, which was our motion to compel more

information from SNET based on our

' interrogatories. Unless I missed it, I don't

think that was ruled on.

THE CHAIRPERSON: I did 6 and

I'l1l have to get back to you
on that one. | '
' MS. JANELLE: That's fine.
Thank you.

THE CHAIRPERSON: We will have

.that to you by the end of the day.

MS. GARBER: . Commissioner,
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will you have the dates when interrogatory

responses are‘due and'whén,you would'like
that list from us? ‘
THE.CHAIRPERSON: Yes.
MS. GARBER: Thank you.
| THE CHAIRPERSON: I will have
it to éVeiybody_by‘the end of. the day today -
because I want to get ‘this thing moving
again, |
MR. PESCOSOLIDO:

Cqmmissioner,-if I could, I'd just like to

put the parties on notice that because of the

problems that we've been having getting the
informatibn-and the changes to.the schédulé,
we are probably going to have to go beygnd
the July 2nd finaivdué date, which Qe will
probably have to seek a waiver of the
statutory requirement, that. means your
decisgion, so I have to get agreemenﬁ from the
parties on that, too.

- THE CHAIRPERSON: Do you have
any problem? |

MS. JANELLE: No, we have no

problem.

MS. GARBER: No.
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THE CHAIRPERSON: Thank you.

Noiprobiems from both partiesf Thank you.

We will get back to everybody as gquickly as
we can because we are not going to hold the

_prbéess'up. Thank you. Anything further?

Going once, going twice.
| MS. GARBER: Thank you.
THE CHAIRPERSON: The man
behind thé'curtain_ié okay?
| MS. GARBER: He is okay.

THE CHAIRPERSON:..Thank you.

This technical meeting is recessed. .

MS. JANELLE: Thank you,
Commissioner.
(Whereupon, the above

proceedings were'adjburned at 9:57 o'clock

“a.m.)
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